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Introduction of speakers

Mira Sundara
Rajan

Professor,
UC Davis School of Low,
United States

Keynote Speech

Mira is an internationally renowned expert on copyright law. She holds a DPhil in Law from
Oxford University, and her publications include three major books and numerous scholarly articles.
Mira also writes frequently for the popular media and blogs, with a view to informing and
educating the public on copyright-related issues. Mira became interested in copyright as a result
of the unusual situation surrounding copyright in the works of her great-grandfather, “Mahakavi”
C. Subramania Bharati (1882-1921), Indian National Poet, freedom fighter, and giant of modemn
Tamil literature. Her book on Moral Rights examines the rights of authors, artists, and performers
to be attributed for their work, and to protect their work from harm. It begins with a translation
of a short story by Bharati that reveals the poet's own concern about the integrity of his work.
Mira's book is currently considered the leading work on moral rights and is pending publication in
a new edition by Oxford University Press, forthcoming in 2024, under the new title, The Moral
Rights of Authors and Artists: From the Birth of Copyright to the Age of Artificial Intelligence.
Mira's scholarship has shaped India's leading precedent on the moral rights of authors, Amar
Nath Sehgal v. Union of India (2005), and her work led to the reinstatement of perpetual
protection for authors’ moral rights under Indian copyright law (2012). Mira held the Canada
Research Chair in Intellectual Property Law at UBC, where she was also a tenured Associate
Professor of Law from 2004-11. She was subsequently appointed Professor of Intellectual
Property Law at the University of Glasgow, home of a major inter-university research consortium
focusing on copyright, from 2013-17. Mira has been a visiting professor and scholar at
universities in many countries, including India, Japan, Australia, the UK, Belgium, France, ltaly,
Hungary, and Slovakia, and, in the United States, at NYU, Case Western Reserve, Stanford, and
UC Law SF. She is currently a Visiting Professor of intellectual property law at UC Davis. As a
consultant, Mira works with local and national governments, cultural institutions, including
museums and libraries, law firms, IP practitioners, start-up companies, educational institutions,
and, of course, artists. She advises on copyright, intellectual property strategy, new technologies,
and new creative developments in the arts. She has a particular interest in the implications of
artificial intelligence.

' |

>
T

Han Gyu KO

Senior Research Engineer,
Al Lab, LG Electronics,
Korea

TOPIC 1

Senior Researcher Han Gyu KO received his Ph.D. from the School of Computing, Korea
Advanced Institute of Science and Technology(KAIST) in 2016, and has been a postdoctoral
researcher at the Electronics and Telecommunications Research Institute of Korea He has
been with LG Electronics since 2018. Since his time as a postdoctoral researcher, he has
participated in a number of R&D projects utilizing deep learning technologies and has been
appointed as a member of the Korea Copyright Commission to establish the future
development direction of copyright laws and policies. Based on these experiences, Senior
Researcher Han Kyu Ko is still active in the Working Group for the Improvement of the
Al-Copyright Law System in 2023, when interest in generative Al has been heightened. He
also presented the topic of 'Generative Al Technology and Creative Works' at the seminar The
Advent of the Generative Al Era and the Shift in Copyright Paradigm' held at the National
Assembly Members' Office Building in April 2023.
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Maxwell Sills

General Counsel,
Midjourney,
United States

Maxwell Sills serves as the General Counsel of Midjourney. He also owns Open Advisory
Services, a pioneering legal firm specializing in supporting early-stage Al companies with
embedded legal teams. Before that, he led Google's open source legal team and wrote on
copyright law and Policy. Max's strategic advice plays a pivotal role in shaping the growth and
risk mitigation strategies of many emerging generative Al companies. By leveraging his
expertise and understanding of both the legal landscape and the intricacies of Al technologies,
he helps companies act quickly and make informed decisions. Max Sills completed his
education with a Doctor of Law (J.D.) degree from Vanderbilt University Law School, which he
attended from 2010 to 2013. Prior to that, he pursued a Bachelor of Arts (B.A.) degree in
Mathematics and Cognitive Science at Case Western Reserve University from 2006 to 2010.
Max also attended Culver Military Academy from 2002 to 2006. Additionally, he acquired a
certification as a Member of the California Bar in January 2014.

Seon Cheol
HWANG

Director, Korea Music
Copyright Association,
Korea

Andrew Foglia

Deputy Director, Office of
Policy and International
Affairs, US. Copyright
Office, United States

Mr. Hwang, who majored law at Sung Kyun Kwan University, is the Director of Business
Division 2 and Head of the Compliance Office at the Korea Music Copyright Association, a
music copyright collective management organization. Also as a Vice Chair of CISAC(International
Confederation of Societies of Authors and Composers) Legal Committee, he reviews and makes
proposal of copyright law and policies at international organization level, and as a member of the
Tourism Promotion Committee of local governments in Korea, such as Pocheon-si, he conducts
various tasks in the field of culture and tourism.

TOPIC 2

Andrew Foglia is the Deputy Director of Policy and International Affairs for the United States
Copyright Office. He was appointed to the position effective January 17, 2023. Mr. Foglia
assists the Associate Register of Copyrights and Director of Policy and International Affairs with
the critical policy functions of the Office, including domestic and international policy analyses,
legislative support, and trade negotiations. The Office of Policy and International Affairs provides
support and technical advice to Congress and represents the Copyright Office at meetings of
government officials concerned with the international aspects of copyright protection and
enforcement. Mr. Foglia joined the Office in November 2020 as senior counsel for policy and
international affairs. His domestic and international portfolios covered artificial intelligence, South
Asia, Canada, and Mexico. He was one of the lead authors for the Office’'s studies on press
publishers” protections and standard technical measures. Before joining the Office, Mr. Foglia
practiced for five years in Winston & Strawn’s Copyright, Media, and Technology group, where
he focused on the Digital Millennium Copyright Act and mass-infringement cases. He was
named to Best Lawyers’ “Ones to Watch” list in 2021. Previously, he clerked for Judge William
H. Pauley Ill of the U.S. District Court for the Southern District of New York and Judge
Michael A. Chagares of the U.S. Court of Appeals for the Third Circuit. Foglia earmned a JD
from Duke University School of Law, where he was an R.C. Mordecai Scholar and member of
the Order of the Coif, and a BA from Davidson College.
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Introduction of speakers

Seung Kyoon
KYE

Professor, Pusan National
University Graduate School
of Convergence Science,
Korea

TOPIC 2

Prof. Seung Kyoon KYE passed the 9th Judge Advocate Examination in 1990, He received his
LL. M degree from the University of Munich Law School, Germany, and was a visiting scholar
at the Max Planck Institute. Since 2006, he had been a professor at Yeongsan University, and
since August 2007, at Pusan National University College of Law, Graduate School of Law. He
is currently at the Pusan National University College Graduate School of Interdisciplinary
Studies. He was a foreign visiting scholar at Hitotsubashi University in Japan in July 2010 and
at the Graduate School of Hokkaido University in Japan from July 2012 to August 2013. He
has published more than 50 articles and books on intellectual property law, including "Artificial
Intelligence and Intellectual Property Rights (2020),, "Human, Artificial Intelligence and Norms
(2022),, T Foundations of Public Contract Law (2021),, TCopyright and Ownership (2015),, and is
interested in legal issues related to culture and art, public contract law, and contract law
related to intellectual property rights.

Alina Trapova

Professor, University
College London, United
Kingdom

Dr Alina Trapova has been a Lecturer in Intellectual Property Law at University College London
(UK) and a Co-Director of the Institute for Brand and Innovation Law at UCL Laws since
January 2023. Alina's research interests focus on copyright law and the implications of machine
learning and artificial intelligence on the creative industries. Alina also has a keen interest in
European Union law, particularly in examining the EU's law-making powers in the field of IP
law. She also acts as a Co—Managing Editor of the well-known Kluwer Copyright Blog. Before
becoming an academic, Alina spent time in private practice and has also worked at the
European Union Intellectual Property Office (EUIPO) as a Legal Assistant to the President of
the Boards of Appeal as part of the Pan—European Seal Programme. Alina holds a PhD in
Legal Studies from Bocconi University (Milan, ltaly), an LLM in Intellectual Property Law from
Queen Mary University of London (UK) and an LLB from The University of Sheffield (UK).
Alina's doctoral research, entited TEU Copyright Law and Machine Learning: A Net of
Authorship Claims,, was awarded cum laude at her defence in 2021. While undertaking her
PhD research, she spent time at the Max Planck Institute for Innovation and Competition in
Munich.

Gavin Foo

Head, Copyright Unit,
Legal Department,
Intellectual Property Office
of Singapore, Singapore

Gavin is the Head of the Copyright Unit and Principal Legal Counsel in the Legal Department
of the Intellectual Property Office of Singapore (IPOS). He graduated from the National
University of Singapore, Faculty of Law, and practised law as an intellectual property and
commercial litigator before joining IPOS. In his current capacity, Gavin leads the Copyright Unit
in developing and reviewing Singapore’s copyright policy and laws, advising the Singapore
Government on copyright affairs, and overseeing the regulation of collective management
organisations in Singapore. He served as a lead member of the Ministry-of-Law and IPOS
taskforce that undertook Singapore’s largest policy and law reform project on copyright, which
culminated in the Copyright Act 2021. Gavin has represented Singapore on intellectual
property matters at international forums, including the WIPO Standing Committee on Copyright
and Related Rights and in dispute settlement proceedings before the WTO Appellate Body.
His articles on intellectual property have been featured in both domestic and international
publications.
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Hye Sun YOON

Professor,
Hanyang University
School of Law, Korea

Prof. Hye Sun YOON has been teaching administrative law at Hanyang University School of
Law since 2012 and Al and Law at the Graduate School of Artificial Intelligence since 2020.
After majoring in biochemistry and physiology as an undergraduate and graduate student,
respectively, she switched to law and was admitted to the U.S. and Canadian bars and
worked briefly at law firms in Canada and Korea. Her research focuses on administrative law
issues and regulatory and legislative policies in the fields of telecommunications, data, artificial
intelligence, bio, and nuclear energy. Her recent research papers include TA Study of the Legal
System for the Safe Utilization of Healthcare Data,, ™ Trends and Implications of Domestic and
International Legal Research on Artificial Intelligence Using Keyword Networks and BERT
Models; and "Reflections on the Functional Relationship between Social Acceptance of Artificial
Intelligence and the Legal System; and her books include 'Data Justice and COVID-19: Global
Perspectives;, 'Technological Innovation and Regulatory Policy in the Fourth Industrial
Revolution; and 'The Present and Future of Artificial Intelligence Regulatory Governance,
among others.

(h

Hye Chang
KIM

Director General,
Policy Research Division,
Korea Copyright
Commission, Korea

Mr. Hyechang KIM graduated from the College of Law at Konkuk University and completed his
doctoral program at Yonsei University. He started as a researcher at the (former) Computer
Program Protection Committee in 2001 and has served as the Director of the Overseas Office
of the Korea Copyright Commission (Bangkok, Thailand), the Director of the Law & Policy
Research Team, and is currently the Director General of Policy Research Division, where he
oversees research on the copyright legal system of the committee. He participated in the
2023 Al Copyright System Improvement Working Group, where he listened to the industry's
and rights holders' opinions and sought to develop related policies.

Moderator
Dae Hee Lee

Professor, Korea University
School of Law, Korea

Discussion and Q&A

Prof. Dae Hee LEE is teaching at the Korea University School of Law. His courses include
Internet Law, Information Technology Law, and Data Law. He is a graduate of University of
Wisconsin, where he received his Doctor of Juridical Science (S.J.D.) and Master of Laws
(LL.M.), and also a graduate of Korea University School of Law, where he received both
Bachelor of Laws (LL.B.) and LL.M. Prof. Lee’s main research addresses the relationship
between law and technologies such as artificial intelligence, internet, blockchain, or cloud
computing. Prof. Lee’s publications appear in peer review journals, and he recently published
A Study on NFT Copyright Issues, A Study on the Liability of NFT Plaftforms as Online
Service Providers under Copyright Act, and A Study on the Differentiation between Access
and Rights Control, and the Relationship between Technological Protections Measures and
Exploitation of Copyrighted Works. Outside the law school, Prof. Lee currently serves on the
Korea Copyright Commission as a vice chairman, and Korea Internet Address Dispute
Resolution Committee and WIPO Arbitration and Conciliation Center as a panelist.
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Keynote Speech

Al and Copyright : What Are the Questions at Issue?
And What direction should we take for answers?

Mira Sundara Rajan,
Professor, UC Davis School of Law, United States






[Keynote Speech]
Al and Copyright : What Are the Questions at Issue? And What direction should we take for answers?

Al and Copyright

"What are the questions at issue? And what
direction should we take for answers?”

Professor (Dr.) Mira T. Sundara Rajan, DPhil (Oxon.)
Copyright Specialist

mira@professormira,com

Outline of Today's Presentation

(1) How and why is Al a copyright issue?

(2) What is the current position in copyright laws of the world?
« U.S, UK, and EU examples [— also Canada and India]
* Regulatory, policy, and legal approaches so far

(3) What have we learned from the experience to date?

« Lawsuits and settlements in the US. - Writers' Guild of America &
Sag-Aftra

(4) What are some key “directions"?

(5) Why are moral rights key?

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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Moral Rights MORAL
Unheeded solution? RIGHTS

... "Unattributed"?... Mira 'T. Sundara Rajan
“Uncredited"?

Principles, Practice and New Technology

State of the Art

Many questions and few answers

Most countries do not have legislative
provisions dealing explicitly with Al creation

Those that do (notably, the UK) do not
distinguish clearly between Al as an “author”
and Al as an instrument of human creativity

Common law countries: reliance on case law
and (in the U.S.) on fair use — unpredictability

[Role of copyright registration outside the U.S.7]
Asking the right questions is therefore key

https://www.flickr.com/photos/raisinsawdust/
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[Keynote Speech]
Al and Copyright : What Are the Questions at Issue? And What direction should we take for answers?

Nexus between Al & Copyright

1. Copyright in underlying computer code

2. Copyright in works generated by or with Al = traditional copyright
subject matter

3. Copyright in works that are used to train Al — infringement?

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

Works generated by or with Al...

+ Copyright is held by authors = to incentivize — and protect — creation of works
« Truth: who really is the creator of the work?

« Justice: who should benefit?

« We are currently in the realm of policy-making: this isn't yet settled law anywhere.
=> An exciting time for Korea

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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Key Copyright Issues for Al

Authorship

Originality

Fair Use (or fair dealing)

Consent (or inequality of bargaining power)
Moral rights - attribution & integrity

...potential for abuse of [humans through] the technology

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

Works Created by Al: Current Position

U.S. no copyright subsists in such works
UK: limited term of protection for 50 years held by creator of Al
Elsewhere: not legislated

[=> common-law countries: test cases through attempted copyright
registration of work created by Al e.g. India & Canada]

=> EU and (currently) UK: text and data mining by corporations is not allowed
- only for non-profits, universities - so Al that uses works in this way (e.g. as in
the U.S.) is engaged in violative activity which will not be eligible for copyright

EU: comprehensive Al act in development

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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[Keynote Speech]
Al and Copyright : What Are the Questions at Issue? And What direction should we take for answers?

United States:

Human authorship is required

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

Compendium of U.S. Copyright Office Practices,
Third Edition

(Jan. 28, 2021 update)

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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U.S.C.O0. Compendium

313.2 Works That Lack Human Authorship

» "The fruits of intellectual labor” that "are
founded in the creative powers of the
mind." ..."original intellectual conceptions
of the author”

« To qualify as a work of “authorship” a
work must be created by a human being.
...The U.S. Copyright Office will not
register works produced by nature,
animals, or plants. Likewise, the Office
cannot register a work purportedly
created by divine or supernatural beings,
although the Office may register a work
where the application or the deposit
copy(ies) state that the work was
inspired by a divine spirit.

Compendium: Al

» Similarly, the Office will not register works produced by a machine or
mere mechanical process that operates randomly or automatically without
any creative input or intervention from a human author. The crucial
question is “whether the ‘work’ is basically one of human authorship, with
the computer [or other device] merely being an assisting instrument, or
whether the traditional elements of authorship in the work (literary,
artistic, or musical expression or elements of selection, arrangement, etc.)
were actually conceived and executed not by man but by a machine.”

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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[Keynote Speech]

Al and Copyright : What Are the Questions at Issue? And What direction should we take for answers?

Stephen Thaler

"A Recent Entrance to Paradise”

* "Simulated near-death
experience,” where an algorithm
repurposes pictures to create
images seen by a synthetic dying
brain.”

Thaler noted to the USCO he was
“seeking to register this computer-
generated work as a work-for-hire
to the owner of the Creativity
Machine.”

=> Who is the underlying
author?

Thaler's attorney...

“We disagree with the Copyright
Office's Decision and plan to
appeal..Al. is able to make
functionally creative output in the
absence of a traditional human
author and protecting A.l.-generated
works with copyright is vital to
promoting the production of
socially valuable content. Providing
this protection is required under
current legal frameworks.”

+  https://www.smithsonianmag.com/smart-news/us-copyright-

office-rules-ai-art-cant-be-copyrighted-180979808/

21
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"Current legal frameworks?”
U.S. Constitution, Article 1, Section 8, Clause 8

To promote the Progress of Science and useful Arts, by securing for limited Times
to Authors and Inventors the exclusive Right to their respective Writings and
Discoveries;

BUT — this clause focuses on authorship — an aspect of U.S. copyright law that is
often “fudged” by the legal community! = a real impediment to recognizing Al
works as copyright subject matter in the U.S.

Thaler: emphasizes the “progress” aspect without taking “authors” into account

(This is also an issue in relation to patents, where “inventorship” must be shown)

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

..."We are approaching new frontiers
in copyright as artists put A.l. in their
toolbox.”

- Judge Beryl A. Howell of the U.S. District Court for the District of Columbia

https://www.nytimes.com/2023/08/21/arts/design/copyright—ai-artwork.html

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor of Law at UC Davis - mira@professormira.com
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[Keynote Speech]
Al and Copyright : What Are the Questions at Issue? And What direction should we take for answers?

1

KASHTANOVA

"Zarya of the Dawn” [l ‘ |

_ /
« Text written by Kristina « ‘, , H
Kashtanova — images generated >
by Al in response to prompts - _.

-

« Initial copyright registration for
the work as a whole revoked by
the Copyright Office

« Text was copyrightable — but the
images were not, because they
were not the work of a human
author

2081 0F HE AW

Food for thought...

« Use of prompts by Kashtanova did not lead to copyright subject matter (neither of the images
nor the prompts) — because the “process” of creation was not “controlled by the user”

+ Kashtanova did gain 2 copyright in the "compilation” that they had created, which included the
images — although the images were not protected by copyright in their own right

» Incentivizes the use of Al by making the compilations protectable by copyright — not the
images themselves

« Incentivizes uncredited use of Al within larger works? = in the U.S, there is no attribution

requirement, but it seems important that those incorporated elements should be identified as Al
creations even if they are NOT protected by copyright

« They could not gain copyright protection of edited versions of those images — because they
were not sufficiently original

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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Another approach to incentives...

“MidJourney General Counsel Max Sills described the Copyright Office decision
as "a great victory," noting that it demonstrated a willingness to reward the
efforts of those who utilize Al, such as MidJourney, in their creative process."

https://jolt.law. harvard.edu/digest/zarya-of -the-dawn-how-ai-is-changing-the-landscape-of - copyright -protection

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

Work for hire?

« “Importantly, the government likened the use of MidJourney to hiring a visual
artist whose work a patron could not claim as their own. This position stands in
contrast to the view that generative Al resembles creative tools that produce
output eligible for copyright protection.” (Analla ed. Jonnavithula)

« ("..similar to the situation of a client who hires an artist to create an image
with general directions as to its contents.” — Copyright Office)

«  Work for hire would allow the ownership of images created by a human artist

« In the case of Al images, ownership is achieved at a practical level (assuming the
Al wouldn't generate the same image twice) — is any further right needed?

https://jolt.law. harvard. edu/digest/zarya-of - the-dawn-how-ai-is- changing-the - landscape-of - copyright -
protection# : ~text = Importantly %2C % 20the % 20government % 20likened % 20the, output % 20eligible % 20for % 20copyright 9% 20protection,

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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[Keynote Speech]
Al and Copyright : What Are the Questions at Issue? And What direction should we take for answers?

The fair use doctrine is considered
“the most troublesome in the whole law of
copyright.”

Deliar v. Samuel Goldwyn, Inc., 104 f 2d 661 (662) (1939).

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

Fair use: a key instrument of copyright policy that
balances the monopoly of the copyright owner against the
public's right to use the works auring the copyright term.

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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Fair Use & Al...

"Scraping” for use in Al: Is it fair use?

+ Does the four-factor test justify or prohibit Al? = economic harm to authors and artists will
need to be weighed against “transformative use” (and other factors)

« Unpredictability: depends on cultural pendulum swings
« 2021: Google v. Oracle seemed to open up fair use in the technology sector

« BUT 2022: Warhol v. Goldsmith has restricted fair use when it comes to unlicensed use of
artworks

« If this swing of the pendulum continues, scraping is also likely to be found to violate
copyright and will NOT be accepted as a fair use

« = seems in keeping with the Zeitgeist: high-profiles strikes in Hollywood of both writers and
actors

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

Fair Use & Al...

Writers and Actors

« Resent settlement of writers’ strike

« Terms may have preempted copyright reform in the U.S. — at
least, in part

« May help to inform reform elsewhere

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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[Keynote Speech]
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The writers’ contract does not outlaw the use of Al tools in the writing
process,

but it sets up guardrails to make sure the new technology stays in the

control of workers, rather than being used by their bosses to replace
them.

https://www.theguardian. com/culture/2023/oct/01/hollywood-writers-strike-artificial-intelligence
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Al & Moral Rights?

Writers' Solution

+  "While the new union contract allows writers to use tools like ChatGPT
if they want to, and if the companies agree, writers cannot be forced to
use Al technology, and companies have to disclose whenever they give
writers material to work with that has been [independently, primarily,
exclusively?] generated by Al tools.”

« This is a moral rights solution: attribution of authorship, in this case whether
an Al is a creator or co-creator of the work

« Typical of the U.S.: no moral rights for writers in the legislation, but
requirements on “credit” (attribution) and integrity issues in guild contracts

= the soft power of those who work in Hollywood

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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The writers’ contract terms are "very smart’, because they allow
writers to choose to use Al as a research tool, without undermining
the credit or compensation they receive, Johnson said.

- Simon Johnson, MIT Economist quoted in The Guardian, Oct. 1, 2023
rdian, com/cultur: 1l —writers—strike-artificial-intelligen

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor of Law at UC Davis - mira@professormira.com

i

Al is under control of the writers, not under control of the
studios,” Johnson said. “It's not to be used as an automation
technology. It's complementary to humans.”

- Simon Johnson, MIT Economist, in The Guardian
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“The union win on Al is also not a loss for the studios,
Johnson noted, since they “will get a better product from
this arrangement” than they might have otherwise.”

- Simon Johnson, MIT Economist, in The Guardian

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor of Law at UC Davis - mira@professormira.com

“Al models require human beings to keep feeding it for these Al models to get
better, so unless there is cooperation, you can only do so much to cannibalize
your own data source,” Zhao said. “When these Al models start to hurt the very
people who generate the data that it feeds on — the artists — it's destroying its
own future. So really, when you think about it, it is in the best interest of Al
models and model creators to help preserve these industries. So that there is a
sustainable cycle of creativity and improvement for the models.”

Ben Zhao, professor of computer science at University of Chicago, quoted by Ellen Glover, Aug. 23, 2023
https://builtin.com/artificial-intelligence/ai-copyright
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Writers vs. Actors

Same technology, different uses

“The use of Al in the acting world has been a lightning rod issue, with
growing concern about the use of digital likenesses — in essence, an Al
double that productions could hire instead of a real actor. Earlier this year,
Duncan Crabtree-Ireland, the guild’s chief negotiator, said studios had
proposed paying background actors for a day's work to use their images
in perpetuity....Efforts to adopt Al “as a normal operating procedure” are
“literally dehumanizing the workforce”, the actor Bryan Cranston said
recently on a picket line."

https: //www. washingtonpost. com/national/2023/09/27/hollywood -ai-strike-wga-artificial- intelligence/d20f6d9a - 5d7d- 1 lee-h961-94e18b27he28 _story. html
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Actors & Musicians
Replaced by Al? Abused by Al?

« Attribution for actors — a matter of human rights?
« = otherwise, something akin to professional identity theft
« Could ruin reputations as well as (literally) destroying careers

« Right to opt out is key — must be exercised in free bargaining
conditions = another important role for guild contracts
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United Kingdom

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

United Kingdom

Consultation on "Al & IP: copyright and patents”...

+ "Copyright protection for computer-generated works without a human author.
These are currently protected in the UK for 50 years.
But should they be protected at all and if so, how should they be protected?”
- Consultation, Oct. 29, 2021-Jan. 7, 2022

 "In response, we identified actions to consult on how far copyright and patents should
protect inventions and creative works which are made by Al. We [are] also committed
to consult on measures to make it easier for Al to use copyright-protected material.
The ambition is to encourage innovation in Al technology and promote its use for the
public good. At the same time, we aim to preserve the central role of intellectual
property in promoting human creativity and innovation.”

https: /fwrww, gov.uk/eovernment, bonsultations/artificial-intelligence—and-ip-copyright —and -patents/artificial ~intelligence—and~intellectual~property-copyright -and - patents
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CDPA 1988

s. 9 (3): Authorship

+ "In the case of a literary, dramatic, musical or artistic work which is

computer-generated, the author shall be taken to be the person by
whom the arrangements necessary for the creation of the work are
undertaken.”

« Moral rights are excluded: no attribution (s. 79 (2)(c)) or "right to object

to derogatory treatment” aka integrity (s. 81 (2)) [computer program or
"any computer-generated work"] in relation to these works

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

UK Consultation...

“For computer-generated works, we plan no changes to the law. There is
no evidence at present that protection for CGWs is harmful, and the use

of Al is still in its early stages. As such, a proper evaluation of the options is
not possible, and any changes could have unintended consequences. We will
keep the law under review and could amend, replace or remove protection in
future if the evidence supports it."

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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UK Consultation...

"For text and data mining, we plan to introduce a new copyright and
database exception which allows TDM for any purpose. Rights holders will
still have safeguards to protect their content, including a requirement for
lawful access."

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

TDM Plans in the UK

Incentivizing Al at creators’ expense?

"61. Rights holders will no longer be able to charge for UK licences for TDM and will not be
able to contract or opt-out of the exception. The new provision may also affect those who
have built partial business models around data licensing. However, rights holders will still have
safeguards to protect their content. The main safeguard will be the requirement for lawful
access. That is, rights holders can choose the platform where they make their works
available, including charging for access via subscription or single charge. They will also be
able to take measures to ensure the integrity and security of their systems.

"62. The Government’s ambition is to make the UK a global centre for Al innovation. The
new exception will ensure the UK's copyright laws are among the most innovation-friendly in the
world. All users of data mining technology will benefit, with rights holders having
safeguards to protect their content.
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TDM Plans in the UK

Transition from TDM exception for non-commercial purposes to universal
TDM exception

In contrast to the EU — and the U.S. so far
But Al-generated works are also protectable by copyright in the UK!

=> a strange situation, where copyright in the underlying works feeding the
Al is not recognized, but the resulting works gain copyright

...The right incentives?

= This balance does indeed favour Al creators above other creators. Good for
society...ultimately good for Al innovation?

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com

Brexit?

"How not to do it...It reeks of the British government's desperate desire to
prove that Brexit was not the colossal mistake it clearly was by trying to
out-manoeuvre the EU."

Policy making is questionable on a very important and sensitive issue —
extraordinary and historic importance of creative and cultural industries in
the UK

https://hughstephensblog. net/2022/11/22/britains-proposed -approach-to-text-and-data-mining-tdm~for-ai-how-not -to-do-it-a-
lesson-for-canada-and-others/
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EU

Draft law
« Under discussion since 2021

+ "Risk-based" approach

+ ..Treatment of different applications of generative Al?

Mira T. Sundara Rajan, Oct. 26, 2023 - International Copyright Consultant & Visiting Professor, UC Davis Law School - mira@professormira.com
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